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A hearing was held on March 18, 1999, on the notion of Bruce Leichty,
counsel to the Unsecured Creditors' Conmittee (the "Committee"), and Ezra
Rank, chairperson of the Committee, entitled "Motion for Determ nation of
Qualification of Added Appointees to Creditors' Committee to Serve on
Committee, and Regarding Legality of Appointnment; or for Appointnent of
Separate Conmittee." Followi ng the hearing the court denied the notion
stating its findings of fact and conclusions of |aw on the record and
indicating that witten findings of findings of fact and concl usi ons of |aw
woul d follow This nenorandum suppl enments the oral findings of fact and
conclusions of law entered at the tinme of the hearing. Findings of fact and
conclusions of law are required by Fed. R Bankr. P. 7052 and Fed. R Civ. P
52. This is a core proceeding as defined in 28 U S.C. § [**2] 157(b) (2) (A).

The Conmmittee has seven nenbers. The notion essentially asks the court to
[*751] revi ew the appoi ntnment of four of the conmittee nmenbers. One of the
noving parties is Bruce Leichty on his own behalf. It is unclear to the court
whet her the notion is brought by the Commttee as a whole or by M. Rank, its
chair, on his own behalf. In any event, if M. Rank is bringing the notion on



his own behal f, rather than on behalf of the Conmittee, he is a creditor and,
as such, is a party in interest and has standi ng under Bankruptcy Code §
1109(b) to bring the notion. The United States Trustee ("UST") asserted in its
opposition to the notion that M. Leichty does not have standing to bring this
notion on his own behal f. Because M. Rank does have standing to bring this
notion, the court need not determ ne whether M. Leichty also has standing in
hi s individual capacity.

The notion has been opposed by the UST and by Rodney Ray, M chae
Li cciardell o, and Dalen Niles, three of the new nenmbers of the Conmittee, as
well as by the debtor. Creditor Pam Cury filed a statenent in support of the
noti on.

Factual and Procedural Background.

The history of the appointnment of nmenbers of [**3] the Comrittee has
been descri bed by both the nmoving party in its argunment and by the UST in her
argument .

On Septenber 23, 1998, M. Licciardello, Janes MKel vey, and Hel ena Pietro
filed an involuntary Chapter 11 petition against the debtor, Rick Pierce. The
debtor consented to an order for relief which was entered on Cctober 23, 1998.
On Novenber 23, 1998, the debtor filed his bankruptcy schedules. In those
schedul es, he stated that his assets were over $22,000,000 and that his debts
were over $18,000,000. The debtor has estimted that he has about 420 genera
unsecured creditors owed about $17,530,000. OF the anpunts owed to genera
unsecured creditors, about $13,500,000 is owed to investors in three limted
partnershi ps. Thus, these "investors" hold about 77% of the unsecured debt in
t he case.

The UST solicited creditors to participate on the Conmmittee as soon as a
list of creditors becane available. Only three creditors initially expressed
an interest in serving on the Conmittee, and the UST appointed an officia
committee on December 30, 1998, consisting of those three creditors - Barbara
Fruechteni cht, Ezra Rank, and Jimm e Lucas.

The continued neeting of creditors under [**4] Bankruptcy Code § 341(a)
was hel d January 11, 1999. The neeting was attended by nunmerous creditors and
their representatives.

After the January 11 neeting, four people contacted the UST to state they
were willing to serve on the Conmittee. The UST then appointed these four
persons, Rodney Ray, M chael Licciardello, Gerry Witenack, and Dalen Niles,
as additional nmembers of the Conmittee.

The three initial nmenmbers of the Conmittee all have "investor-rel ated"
clainms. nl M. Licciardello has a general unsecured claimfor services. M.
Ray has a claimfor "nonies lent." The UST evidently concluded that M. Ray's
claimis not an "investor-related" claim M. Witenack and M. Niles have
"investor-related" clains. The UST has cal cul ated that the conposition of the
Committee reflects the conposition of the unsecured creditor body. Seventy-
seven percent of the unsecured clains asserted against the debtor are
"investor-related" and 71% of the Conmittee menbers hold "investor-rel ated"
cl ai ns.



- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

nl The UST defined "investor-related" clains as "clainms attributable to
noney i nvested in the Debtor's businesses" as conpared to clains "attributable
to business or personal obligations of the Debtor."

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -
- [**5]
The nption asks the court to order

"1. That the anmended appoi ntnent of conmittee menbers nmade by the United
States Trustee on January 21, 1999 is not authorized by statute and that the
Conmittee remains at three nmenbers;

[*752] 2. Alternatively, that the January 21 appointnents by the United
States Trustee should be vacated for cause;

3. Alternatively, that because of the connections of the January 21 appoi ntees
(or one or nore of thenm) to the debtor, all or sone of them should be renoved
by the United States Trustee fromthe Conmittee, or should be appointed to a
separate additional conmttee;

4. Alternatively, that a finding is made that one or nore of the January 21
appoi ntees are insiders of the debtor "

The Court may Review the United States Trustee's Committee Appointnents.

The duties of the United States Trustee are outlined in 28 U S.C. 8§ 586.
These duties include supervising the adnmi nistration of Chapter 11 cases,
nmonitoring plans and disclosure statenents filed in Chapter 11 cases, and,

i mportant for the purposes of this notion, nmonitoring creditors' commttees
appoi nted under the Bankruptcy Code.

The court nust address whether it [**6] may review the UST's decision to
appoi nt additional menbers to an existing creditors' conmittee and, if so,
what standard of review is appropriate.

Bankruptcy Code § 1102(a)(1l) requires the UST to appoint a committee of
unsecured creditors "as soon as practicable after the order for relief under
chapter 11 of this title." The UST also has the ability to appoint additiona
committees of creditors or equity security holders as it deens appropriate.
Section 1102(a)(2) states that "on request of a party in interest, the court
may order the appointnent of additional conmittees of creditors or of equity
security holders if necessary to assure adequate representation of creditors
or of equity security holders . " The UST is to appoint the nenbers of
any court-ordered conmittee pursuant to section 1102(a)(2).

Section 1102(b) descri bes the conposition of the creditors' conmmittee
generally. "A comrittee of creditors appointed under subsection (a) of this
section shall ordinarily consist of the persons, willing to serve, that hold



the seven | argest clains agai nst the debtor of the kinds represented on such
comittee . " Committees are to be fairly chosen and representative of
the [**7] di fferent kinds of clains to be represented.

Section 1102 does not, however, provide a nmeans by which individual nenbers
of a conmittee may be added or renmoved. In 1986, section 1102(a) was anended
to shift responsibility for commttee appoi ntnents from bankruptcy courts to
United States Trustees. At the same tine, Congress deleted section 1102(c),
whi ch had read: "On request of a party in interest and after notice and a
hearing, the court nmay change the nenbership or the size of a comittee
appoi nted under subsection (a) of this section if the nmenbership of such
committee is not representative of the kinds of clainms or interests to be
represented. "

Bankruptcy and appellate courts are not in agreenment about whether a
bankruptcy court has any authority to review the appoi ntnment by the UST of
menbers to a creditors' comrittee or to renpve nenbers previously appointed.
Some courts, citing the deletion of section 1102(c), have held that the
bankruptcy court has no authority to review the UST's commi ttee appoi ntnents.
Ot her courts have held that although the UST has been vested with the
authority to appoint and renove nenbers of a creditors' comittee, bankruptcy
courts may neverthel ess [**8] review the UST's appoi ntnment deci sions.

The court concludes that the second line of reasoning is correct. For the
reasons di scussed bel ow, bankruptcy courts do have the ability to reviewthe
UST's comm ttee selections, but only if the actions of the UST are arbitrary
or capricious or [ *753] ot herwi se constitute an abuse of the UST's
di scretion.

Federal Rul e of Bankruptcy Procedure 2020, which took effect in 1991
states that "[a] proceeding to contest any act or failure to act by the United
States trustee is governed by Rule 9014." Such a proceeding is, therefore, to
be maintained as a contested matter. The Advisory Committee Note to Rule 2020
reads in part: "The United States trustee perfornms adm nistrative functions,
such as the convening of the neeting of creditors and the appointnment of
trustees and committees. Most of the acts of the United States trustee are not
controversial and will go unchall enged. However, the United States trustee is
not a judicial officer and does not resolve disputes regarding the propriety
of its own actions. This rule . . . provides a procedure for judicial review
of the United States trustee's acts or failure to act in connection with the
adm nistration [**9] of the case." (Enphasis added.)

Further, Federal Rule of Bankruptcy Procedure 2007 inplies that courts have
the ability to review the appoi ntnent of conmittee nmenbers. Rule 2007(a)
allows a court to determine, on notion of a party in interest, whether "a
committee appointed by the United States trustee pursuant to § 1102(a) of the
Code consisting of the nmenbers of a committee organi zed by creditors before

the comrencenent of a chapter 9 or chapter 11 case . . . satisfies the
requi rements of § 1102(b)(1) of the Code." Section 1102(b)(1) requires
prepetition committees to be "fairly chosen and . . . representative of the

different kinds of clains to be represented."” The 1991 Advi sory Conmittee Note
to Rule 2007 states: "This rule is amended to conformto the 1986 amendnents
to § 1102(a). . . . Although 8§ 1102(b)(1) of the Code permits the United
States trustee to appoint a prepetition conmttee as the statutory comittee



if its nenbers were fairly chosen and it is representative of the different
kinds of clains to be represented, the anendnent to this rule provides a
procedure for judicial review of the appointnment. . . . Although this rule
deals only with judicial review of the [**10] appoi ntnent of prepetition
committees, it does not preclude judicial review under Rule 2020 regarding the
appoi ntnent of other committees." (Enphasis added.)

While the Advisory Conmittee Notes to Rules 2007 and 2020 certainly inply
that courts nmay review the appoi ntnment of comrittees by the UST, sonme courts
have found that the 1986 deletion of section 1102(c) from the Bankruptcy Code
renoved the court's ability to conduct such a review. See, e.g., In re Victory
Markets, Inc., 196 B.R 1 (Bankr. N.D. N Y. 1995). These cases reason that Rul e
2020 cannot give what the deletion of section 1102(c) has taken away; 28
U.S.C. § 2075 dictates that the Federal Rules of Bankruptcy Procedure "shal
not abridge, enlarge, or nodify any substantive right." Thus, the | ogic goes,
the deletion of section 1102(c) leads to the conclusion that the addition or
removal of individual committee nmenbers may not be an avail abl e renedy under
section 1102. 1d., see also In re The Drexel Burnham Lanbert G oup, Inc., 118
B.R 209, 210 (Bankr. S.D.N. Y. 1990).

However, the court does not believe that Congress intended to grant the UST
whol |y unfettered discretion in appointing comm ttee nmenbers. Appoi ntnents
[**11] by the UST must, logically, be reviewable in sone manner, by sone
forum Nothing in the logic or history of the Code indicates that by renoving
section 1102(c), Congress intended to give the UST unfettered and unrevi ewabl e
discretion in this regard. The question is not whether the UST s appointnents
are reviewabl e, but rather under what standard and by what procedure.

The court holds that Bankruptcy Code section 105 may be utilized by
bankruptcy courts to review the United States Trustee's commi ttee appoi ntnents
within certain paraneters. Section 105(a) permits the court to "issue any
order, process, [ *754] or judgnent that is necessary or appropriate to
carry out the provisions of this title. No provision of this title providing
for the raising of an issue by a party in interest shall be construed to
preclude the court from sua sponte, taking any action or making any
determnminati on necessary or appropriate to enforce or inplenment court orders or
rules, or to prevent an abuse of process."”

Rul e 2020 does not grant the court the right to review the UST' s actions;
rather, the rule specifies the procedure by which court review, a renedy
avai | abl e under section 105, is carried out. "The court [**12] may .
take any action and issue any order necessary or appropriate to carry out the
provi sions of the Bankruptcy Code. 11 U S.C. § 105(a). The court may not
i nvoke 8 105(a) to create substantive rights that are not provided by the Code
or to constitute a roving conm ssion to do equity. [citation omtted] But §
105(a) may be invoked to assure that the United States trustee does not act
arbitrarily and capriciously in performng his adnministrative tasks nandated
by the Code." In re First Republicbank Corp., 95 B.R 58, 60 (Bankr. N.D. Tex.
1988).

Section 105(a) therefore allows courts to review the UST's appoi ntnents as
"is necessary or appropriate to carry out the provisions of this title .
or to prevent an abuse of process." Section 105 "gives the court power to



review the UST's actions under an abuse of discretion standard of review,
presumably on the rationale that the provisions of the chapter cannot be
carried out if the UST abuses the discretion that the chapter gives" to the
UST. In re Value Merchants, Inc., 202 B.R 280, 287 (E.D. Ws. 1996).

This does not inply that the court nay sinply substitute its own judgnent
for that of the United States Trustee. [**13] A nere difference of opinion
is not an abuse of process or an insurnountable obstacle to the effective
carrying out of a bankruptcy case. Instead, the UST nust have abused its
di scretion when selecting cormmittee nmenbers before a court can nmodify
committee nmenbership. "The 'abuse of discretion' standard is hard to define;
general ly, an abuse of discretion will be found if [a decision-nmaker] acted in
an irrational, arbitrary, or capricious manner, 'clearly contrary to reason
and not justified by the evidence.'" Norton Bankruptcy Law and Practice 2d, §
148: 37 (di scussing "abuse of discretion" standard of review for appeals)
(citation omtted); see, e.g., Inre Arerica Wst Airlines, 142 B.R 901, 902
(Bankr. D. Ariz. 1992).

Both the UST and the noving party cite In re Weel er Technol ogy, Inc., 139
B.R 235 (9th Cir. BAP 1992), for the principle that, as the npvant states,
"deci sions on conmittee conposition are entrusted solely to the United States
Trustee and are unrevi ewable.” The noving party neverthel ess contends that the
court should heed decisions fromother circuits which allow sone form of court
revi ew

This court does not agree with the parties' assessment of [ **14]
VWheel er and believes that its decision here is consistent with Weeler. In
VWheel er, an unsecured creditor, Hugh Smith/Al exair, purchased assets of the
debtor ("WIl") via private sale froma storage facility where WII had fallen
behind on its rent paynents. The day after purchasing the assets, Hugh
Smith/ Al exair and two other creditors filed an involuntary petition against
WI'l. Hugh Smith/Al exair, which was appointed a nmenber of the creditors
commttee, was notified by WII that WII w shed to exercise its state-|aw
redenmption rights. Neverthel ess, Hugh Smith/ Al exair proceeded to transfer the
assets to a third party purchaser in Canada

When WIl contacted the purchaser, it was told that the goods woul d be
returned if the purchaser were paid the costs incurred in shipping the goods
to Canada. This required Hugh Smith/ Al exair to provide an accounting. Hugh
Smith/ Al exair evidently refused to provide the accounting because WII
eventually filed an ex parte [ *755] notion for an order to show cause why
Hugh Smith/ Al exair should not be held in contenpt for failure to do so. At the
hearing on the order to show cause, the bankruptcy court ordered the goods
returned to Wil and renoved Hugh [**15] Smith/Alexair fromthe comittee
pending their return. A follow up hearing on the issue of the amount of costs
and nonetary sanctions was schedul ed. At that hearing the court awarded
nonetary sanctions and ordered Hugh Smith/ Al exair permanently renoved fromthe
creditors' committee for knowingly violating the automatic stay and for
failing to conply with the earlier order to return the goods to WI.

The Ninth Circuit Bankruptcy Appellate Panel held that the bankruptcy court
had abused its discretion in renoving Hugh Smith/Alexair fromthe creditors
commttee. The BAP reasoned that deletion of section 1102(c) renoved from



bankruptcy courts the power to nmodify conmittee appointnents: "The power to
appoi nt and del ete nmenbers of the Creditors' Conmittee now resides exclusively
with the U S. Trustee. [citations onmtted]" In re Weeler, 139 B.R at 239.

Wheel er was deci ded under facts that nmade an anal ysis of section 1102
unnecessary. Hugh Smith/ Al exair was renoved fromthe comrittee as a sanction
for stay violations and contenpt of court, not because of any perceived
i mbal ance in representation of clains or interests, and not because of any
challenge to the propriety of the [**16] United States Trustee's initia
appoi ntnent of Hugh Smith/Alexair to the committee. Section 1102(c) never gave
courts the power to renove conmittee nmenbers as a sanction; it only allowed
committee nodification based on inadequacy of representation. Therefore, even
if section 1102(c) were still in effect, it would not have affected the
out conme i n Wheeler.

Whet her the court could review the UST's choice of comittee nenbership was
not before the Wheeler court. The question there was whether the court could
renove a creditor fromthe commttee as a sanction for violating the automatic
stay. Because appointnments to, and renovals from comrittees are the province
of the United States Trustee, the appellate panel held that such a sanction
was i nappropriate. Review of appointnents nade by the United States Trustee
sinmply was not the issue in Weeler. The Weel er decision could have been
reached wi thout discussing section 1102(c); therefore, the BAP's conmentary
regardi ng the deletion of section 1102(c) appears to be dicta.

The appel |l ate panel in Wheeler cited two cases in support its decision that
del etion of section 1102(c) elim nated bankruptcy courts' ability [**17] to
renove conmittee nenbers: Matter of Gates Engineering Co., Inc., 104 B.R 653
(Bankr. D. Del. 1989) and In re The Drexel Burnham Lanbert Group, Inc., 118
B.R 209 (Bankr. S.D.N.Y. 1990).

In Gates Engineering, the state of Tennessee had asked the court to allow
governmental units to serve on a "warranty claimnts commttee” which had been
appoi nted by the UST under section 1102. The UST had excl uded Tennessee
because section 1102(b)(1) requires comrittees ordinarily to consist of
"persons that hold the seven | argest clains agai nst the debtor of the kinds
represented on such conmittee" and governnmental units were then generally
excluded fromthe definition of "person" under Bankruptcy Code § 101(35) n2.
Because Bankruptcy Code 8§ 101(26) n3 included "state"” in the definition of
"governnental unit," the court determ ned that Tennessee could not serve on
the committee and deni ed Tennessee's request to be appointed. "Here, it
appears that Tennessee is not functioning as [ *756] a governnental unit
but has the same interest as other menbers of the Comm ttee. However, the
court cannot under the provisions of 8§ 105 circunvent the unambi guous | anguage
of [section 1102, section 101(26), [**18] and section 101(35)] in light of
t he del etion of subsection (c) in 1986." Gates Engineering, 104 B.R at 654.
The court also rejected Tennessee's request to forma separate governnental -
entities conmttee as a "waste of resources” and noted that Tennessee was
serving on the established comrittee as a nonvoting, ex officio nenber. Id.
at 655.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -



n2 Now Bankruptcy Code 8 101(41). Section 101(41) now contai ns exceptions
pertaining to certain governnental units that did not exist when Gates
Engi neeri ng was deci ded.

n3 Now Bankruptcy Code § 101(27).

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

Gat es Engi neering should not be read to support the view that the court has
no authority to review the UST's appointnents. In Matter of Colunbia Gas
System Inc., 133 B.R 174 (Bankr. D. Del. 1991), the court (and, indeed, the
judge) who issued the Gates Engi neering decision stated:

The . . . issue is whether Congress indicated by the deletion [of section
1102(c)] that this Court cannot review any part of the U S. Trustee's
sel ection [**19] process. The Court concludes Congress did not so indicate.

The Court's power to change conmmittee nenbership was renoved as a
housekeepi ng matter nmerely to keep section 1102 internally consistent. The
del eti on of subsection (c) thus does not address the issue of the Court's
power to review the U S. Trustee's selection process under sone standard ot her
than a de novo one.

The case of In the Matter of Gates Engineering Co., 104 B.R 653
(Bankr. D. Del . 1989) does address this issue. In Gates, the npvant sought a
court order placing it on an official conmttee. After review ng section 1102,
the court concluded, as here, that it no | onger has the power to change
committee nenbership by substituting its judgnment for that of the U S
Trustee. However, the Gates court still reviewed the facts and found that the
Trustee acted "appropriately” in excluding the novant fromthe cormmittee. 104
B.R at 654. The Gates court also observed that the selection of nenbers is
within the U S. Trustee's discretion. 1d. at 655. Thus Gates properly held
that a U S. Trustee's refusal to appoint a creditor was subject to the
deferent abuse of discretion standard. While the issue [**20] of a renedy
was not reached in Gates, upon a court finding of an abuse of discretion, a
necessary or appropriate order could be entered pursuant to 11 U S.C. §
105(a).

Col umbi a Gas, 133 B.R at 175-76.

In Drexel Burnham Lanbert, two entities were appointed joint |iquidators of
Drexel Burnham Lanbert Finance Ltd. in England three days after the debtor
filed its chapter 11 petition on February 13, 1990. On February 27, 1990, the
UST convened an organi zati onal neeting of creditors, during which various
entities were selected to serve on the official commttee of unsecured
creditors. On March 15, 1990, the liquidators asked the UST to add themto the
committee. The UST declined the request, and the |iquidators sought an order
pursuant to section 1102 directing the UST to appoint themto the unsecured
creditors' committee.

The bankruptcy court held that the plain | anguage of section 1102 required
i nadequate representation on a creditors' conmittee to be cured, if at all, by
the creation of another commttee. The |iquidators cited several cases as



authority for the proposition that section 1102 allows a court to add or

del ete conmittee menbers. The court dism ssed the [**21] cases cited by the
liquidators as "hardly a mandate for court authority to grant the instant
nmotion in light of the current version of section 1102." Drexel Burnham
Lanbert, 118 B.R at 211

The Drexel Burnham Lanbert case, |ike Wueeler, is not at odds with this
court's determnation that the UST's appointnments are revi ewable. The court
there limted its analysis to section 1102. "Section 1102(a) provides that
i nadequate representation is to be addressed by a court through the creation
of another conmittee. [*757] That is what Congress wote. Its words are
not to be ignored. Perhaps it should change the statute, perhaps the cost
could be aneliorated, or perhaps Congress contenplated relief under other
statutes not cited or analyzed by the Liquidators. . . . But section 1102
relied on by them cannot be said to afford the relief they seek." Id. at 211

In addition, the court pointed out that the |iquidators' notion was "hardly
timely," having been filed alnbst two nonths after the UST denied their
request to be included on the committee. The court also stated: "perhaps nopst
noteworthy of this notion is the failure to plead sufficient facts regarding
the one issue the Court [**22] is directed to consider by section 1102(a):
necessity to assure adequacy of representation.” Id. at 212.

In the court's view, the renpoval of section 1102(c) did not render
bankruptcy courts unable to review the propriety of the UST's conmttee
appoi ntnments. This court also agrees with those courts which have determ ned
t hat abuse of discretion is the appropriate standard for review of the UST s
actions. See, e.g., In re Value Merchants, Inc., 202 B.R 280, 287 (E.D. Ws.
1996); Matter of Colunbia Gas System Inc., 133 B.R 174, 175 (Bankr. D. Del.
1991); In re First Republicbank Corp., 95 B.R 58, 60 (Bankr. N. D. Tex. 1988).

The United States Trustee's Appoi ntnent of Four Additional Menbers to the
Committee was Proper

Because the court has the ability to review the UST's appoi nt ment of
creditors' conmmttee nmenmbers, the court must then deterni ne whether the notion
asserts any facts tending to show that appointnment of the four additiona
menbers to the Conmittee was i nproper under the standard set forth above.

Essentially, the notion asserts that all or some of the new nenbers of the
Conmittee are insiders, as that termis defined in the Bankruptcy Code. [**23]
The UST has agreed that while the Bankruptcy Code does not forbid the
appoi ntnment of insiders to committees, it is the policy of the Ofice of the
United States Trustee generally not to appoint insiders.

The Bankruptcy Code defines insider at § 101(31) as follows:
"(31) "insider" includes--

(A) if the debtor is an individual-

(i) relative of the debtor or of a general partner of the debtor



(ii) partnership in which the debtor is a general partner
(iii) general partner of the debtor; or

(iv) corporation of which the debtor is a director, officer, or person in
control

(E) affiliate, or insider of an affiliate as if such affiliate were the
debtor; and

(F) managi ng agent of the debtor

Both M. Ray and M. Witenack stated in witing that they are not insiders
of M. Pierce after having been given a copy of the definition of "insider" by
M. Rank. M. Licciardello, who was one of the three petitioning creditors,
filed a response to the notion in which he states that he is not now and never
has been an insider or affiliate of M. Pierce. He states that he is unclear
what managi ng agent neans, but that if it neans having |[**24] authority to
make decisions, it certainly does not apply to him M. N les has filed an
opposition to the notion saying he is not an insider

Under the facts before it, the court cannot find that the UST acted in an
arbitrary or capricious manner when it appointed the four additional nenbers
to the Cormittee. They all hold substantial clainms against the debtor. They
all have an interest in getting as large a return as possible for the
unsecured creditors.

The duties of unsecured creditors' conmittees are significant in Chapter 11
cases. Conmittees are enmpowered to select counsel to represent them
Bankruptcy [*758] Code § 1103(a). They may consult with the debtor
concerning the administration of the case. They may investigate the acts,
conduct, assets, liabilities and financial condition of the debtor; the
operation of the debtor's business and the desirability of its continuance;
and any other matter relevant to the case or to the fornulation of a plan.
Bankruptcy Code § 1103(c)(1) and (2). They mamy participate in fornulating a
pl an and advi se the general unsecured creditors of their views on any plan of
reorgani zati on. Bankruptcy Code § 1103(c)(3). They may request the appoi nt nent
[ **25] of a trustee or an exam ner. Bankruptcy Code 8§ 1103(c)(4). Unsecured
creditors' commttees can play an especially inportant role in Chapter 11
cases such as this, in which the vast mgjority of the creditors are unsecured.

Each nmenber of the Conmittee - the original three nmenmbers and the four new
menbers - holds a fiduciary obligation to the all creditors represented by the
Committee. In re First Republicbank Corp., 95 B.R at 61. Anpng the duties
assuned by Conmittee nmenbers are "fiduciary duties of undivided |loyalty and
impartial service to all creditors.” In re County of Orange, 179 B.R 195,
202-203 (Bankr. C. D. Cal. 1995). If a menber of a commttee is unwilling or
unabl e, due to conflicts of interest or any other reason, to exercise his or
her fiduciary obligations, the UST should take the steps necessary to renove



that nmenmber fromthe committee. If, under those circunstances, the UST failed
to remove the conmittee nmenber, such failure would be arbitrary and caprici ous
and subject to review by this court. However, committee nenbers often have
varying interests, and creditor disagreenent over strategy or objectives on a
committee does not by itself anpbunt to the type [**26] of conflict of

i nterest mandating renoval. In re First Republicbank Corp., 95 B.R at 60-61

M. Licciardello's response stating that he is not now and never has been
an insider; that he has never had any deci sion nmaking authority in any Pierce
entity; and that his relationship with M. Pierce has been adversarial for two
years (leading to the filing of the involuntary bankruptcy petition) has
satisfied the court that, at this time, M. Licciardello does not have a
conflict of interest that warrants renoval. Both M. Witenack and M. Ray
have stated that they are not insiders, as has M. Niles. The response filed
by the UST describes the thoughtful process in which the UST engaged in
sel ecting the Conmittee. The declaration of Ms. Cury in support of the notion
is replete with hearsay and specul ation and | acks foundati on. The nere fact
that the four new conmittee nmenbers had close and cordial relationships with
Pi erce does not warrant their renoval. Presunably each of the creditors had
trust and confidence in M. Pierce at one tinme.

The UST has expressed it well: "Tension anpong creditors is inherent in al
cases and is necessary for the case to nmove forward. Such tension anong [**27]
committee nmenbers indicates that the comrittee is truly representative of the
di verse nature of the unsecured creditor body." n4 The court is satisfied at
this time that the UST will fulfill her statutory duty to nonitor the
Conmittee as it becones active in this case.

- - - - - - - - - - - - - - - - - -Footnotes- - - - - - - - - - - - - - - - -

n4 UST's Response to Motion, p. 9 at lines 8-11

- - - - - - - - - - - - - - - - -End Footnotes- - - - - - - - - - - - - - - -

Further, the court agrees with the UST that there is no reason at this tine
to appoint an additional creditor cormittee. Whether their clains arise from
"investnents" or from unpaid debts of other kinds, all the nmenbers of the
committee have unsecured clains. It may be that as the case progresses, there
wi Il be evidence that the interests of the "investors" conflict with those of
ot her unsecured creditors, warranting the appoi ntnent of separate conmittees.
There is no such evidence before the court at this tine.

[ *759] For the foregoing reasons, the notion is denied. A separate order
has issued.

DATED. June 1, 1999.
VH TNEY RI MEL

Uni ted States Bankruptcy Judge






